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Submission of response to petition submitted by Hon’ble Tshering Tobgay, Opposititon

Leader in Parliament, challenging the constitutionality of revision of tax by the Royal
Government.

MAY IT PLEASE THIS HON’BLE COURT,
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The Office of the Attorney General, representing the respondent, the Royal Government of
Bhutan (hereinafter referred to as the “the Government™) would like to submit its response to
Hon’ble Tshering Tobgay, Member of Parliament (hereinafter referred to as the “petitioner”),
submitted before this Hon’ble Court, on 23 August 2010, as hereunder:

1. The respondent submits its arguments on three core issues as follows:

Q) Whether the petitioner has locus standi or legal standing to file petition
before this Hon’ble Court, challenging the Constitutionality of tax
revision by the Government;

(i) Whether this Hon’ble Court can entertain or admit such petition and
rule on the merit of the case when the subject matter is already under
consideration by Parliament; and

(i) Whether the Government had infringed provisions of the Constitution in
revising the taxes.

2. In light of the three issues raised in paragraph 1 above, the respondent submits its
responses in four parts. The first part contains brief facts of the case under
consideration. The second part pertains to whether the petitioner has ‘legal
standing’ to bring such action against the Government. The third part contains
the submission whether this Hon’ble Court would wish to entertain the petition,
pertaining to the subject matter raised by the petitioner. The fourth part is the
primary response to the petitioner’s submission and its merits.

PART I
Brief facts of the case

3. On 25 Jun 2010, during the 5" Session of Parliament, the Hon’ble Finance
Minister (the Minister) presented the Budget for the Year 2010-2011 to the
National Assembly. In his presentation of the Budget, the Minister submitted to
the National Assembly that the Government approved revision of tax rates
(indirect tax) for certain items as per the economic policy of the Government. The
approved tax measures were part of the indirect tax and no subject matter of
direct taxation was considered by the Government.

3.1. On this, the petitioner, as the Opposition Leader, had made a statement in the
National Assembly that the taxation measures taken by the Government were
not in line with the provisions of the Constitution and the Public Finance Act
2007 (hereinafter referred to as the “Public Finance Act”). This led to discussion
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among the Hon’ble Members of the National Assembly on the procedural
aspects of tax revision.

3.2. Responding to the statement of the Opposition Leader, the Minister had
expressed that the tax measures taken by the Government were as per the
provisions of the Constitution and laws. For this reason, the tax measures
approved by the Government were also endorsed by the National Assembly at
the time of approving the Budget as per Article 14 (8)(9) of the Constitution.
The Budget for year 2010-2011 was approved by the National Assembly with
two votes against, the rest having voted in favour.

3.3. While the Budget was approved by the National Assembly together with the
revised taxes, a motion was moved to amend and reconcile the relevant laws and
acts in view of the perceived anomalies and ambiguities therein. This motion
was welcomed by the Government, subsequent to which the House resolved that
the Government should submit a proposal for amendment or reconciliation of
the relevant laws at the Winter Session of Parliament.

PART II
Issue 1: Whether the petitioner has locus standi or legal standing to file petition
before this Hon’ble Court, challenging the Constitutionality of tax
revision by the Government.

Argument of the Respondent: Petitioner lacks locus standi or legal standing to file the
petition.

4. Firstly, the respondent submits that the petitioner lacks legal standing to register a
suit or petition before this Hon’ble Court on the following grounds:

i. While as per Article 21 (18) of the Constitution, every person
has the right to approach the courts on the subject of the Constitution, the
petitioner must be subject to Article 7 (23) of the Constitution which provides
that a person can approach a court of law subject to the “procedures
prescribed by law”. Section 31.2 of the Civil and Criminal Procedure Code
of Bhutan 2001 (hereinafter referred to as the “CCrPC”) requires a party to
have legal standing. Standing, according to Black’s Law Dictionary® is
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defined as “A party’s right to make a legal claim or seek judicial
enforcement of a duty or right. To have standing in Federal Court, a
plaintiff must show (1) that the challenged conduct has caused the plaintiff
actual injury, and (2) that the interests sought to be protected is within the
zone of interests meant to be regulated by the statutory or constitutional
guarantee in question.” By this legal reasoning, the petitioner must,
necessarily prove that he has suffered actual or legal injury by the act of the
Government.

ii. To have ‘legal standing’ in a class action suit, the petitioner who is
representing the interests of members of the class, must also be an aggrieved
or legally injured member of the class of people aggrieved or legally injured
as per section 149 of the CCrPC. It is not clear from the petition, how the
petitioner was aggrieved or legally injured, and who the other members of the
aggrieved class are. The petition also necessarily bears the mark of “class
action” because it is signed for the Opposition Party seemingly representing
the interest of the aggrieved class. Such a petition has no basis if the act of the
Government has an impact on all citizens of the country. Payment of tax as
revised or imposed by the Government is a fundamental duty of all citizens of
Bhutan and while it is in the public interest, it is not directed against any
section of the society.

iii.  Payment of tax is a fundamental duty of every citizen under Article 8 (8) of
the Constitution and it is one of the means by which the State endeavours to
“promote equitable distribution of public resources” and minimize
“concentration of wealth” in the hands of a few [Article 9(7) of the
Constitution]. Unwillingness to pay tax cannot be clothed under the alleged
breach of the Constitution and laws.

4.1. Secondly, the respondent would like to submit that, while the petitioner, as an
individual citizen may or may not have the right to file such a petition before the
court of law, the petitioner as the Opposition Leader, representing the Opposition
Party cannot invoke Article 18 (1) of the Constitution to justify his act of taking the
Government to the Court on the following grounds:

I. Acrticle 18 (1) provides for the Opposition Party to play a ‘constructive
role’ to ensure that the Government and the ruling party function in
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accordance with provisions of the Construction. This role is to be played
by engaging in a constructive debate in Parliament and at the same time
providing “dignified opposition” to the Government [Article 18(3) of the
Constitution]. Further, the Opposition Party has the right to oppose the
elected Government, to articulate alternative policy positions and to
question the Government’s conduct of public business [Article 18 (5) of the
Constitution]. It is the considered view of the respondent that as per these
Constitutional provisions, the Opposition’s role is confined to debates
within the framework of Parliament. These provisions do not provide for
the Opposition Party to take the ruling party (the Government) to Court for
not yielding to its argument raised in Parliament.

ii. This Hon’ble Court may be pleased to note that if such petitions are to be
entertained, it may have serious implications, possibly leading to a
Constitutional crisis. If the Opposition is not able to subject the ruling party
and the Government to its wishes and demands in Parliament, it will
paralyse the Government by filing petitions before the Court. It also means
that the Opposition Party will seek the support of the Court to impose its
will on Parliament, which would be in direct violation of the very principle
of the functioning of Parliamentary democracy (separation of powers).

iii. The Constitution was adopted on 18 July 2008 —that is just about two years
ago. It is possible that some provisions of the laws, enacted prior to the
adoption of the Constitution may suffer from certain ambiguities in relation
to the Constitution. Perfect harmonization and reconciliation of the pre-
constitutional laws with the provisions of the Constitution as well as
amongst themselves is and must be an ongoing endeavor of the Legislature.
In the mean while, the Government in the interest of ensuring the rule of
law, must continue to be guided by the provisions of the existing Acts and
customary practices, unless they are in direct conflict with the Constitution.
It may be appropriate to submit that the ambiguities in the laws with the
Constitution come to light when the laws are being implemented. If each
time such problems arise, the Opposition Party is to take the Government to
court, the only option for the Government is not to act, and for Parliament to
declare all previous laws null and void, until they are revised. To avoid such
a situation, it would be more appropriate, if, instead, the Opposition Party
were to channelize its endeavours through the legislative process.
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4.2. This Hon’ble Court may be pleased to note that the petition cannot be taken as
being against the Government because the tax revision was endorsed by the
National Assembly by majority action. This means that it was the decision of the
National Assembly that the approved tax measures must be implemented
bearing in mind the compulsions on the part of the Finance Ministry and the
Government to meet requirements of the budget. The petitioner’s grievance
stemmed primarily from the endorsement/resolution of the National Assembly.
Despite his disagreement, the National Assembly resolution must be honoured
for two reasons: firstly, to challenge the decision of the very institution where
the petitioner and the Opposition Party themselves were party to it, ipso facto
negates the claim of the petitioner; and secondly, to dishonor the majority
decision of the National Assembly, implies challenging the very foundation of
democracy and principle of majoritarian rule, enshrined in Article 17 (1) and
Acrticle 13 (4) of the Constitution.

PART Il
ISSUE 2:  Whether this Hon’ble Court would wish to entertain or admit such
petition and rule on the merit of the case when the subject matter is
already under consideration by Parliament.

Argument of the Respondent: The issue raised by the Petitioner is under legislative
process. And as such, the Court’s consideration of
the case will tantamount to judicial interference in
the legislative process.

5.1. As submitted in the Brief Facts of the Case, the respondent would like to
apprise before this esteemed pedestal of justice that the legislative process for
resolving the seeming anomalies of tax laws is already set in motion and
Parliament will be deliberating on it during its Winter Session.

However, as this Hon’ble Court has accepted the petition, it is also sub judice.
Therefore, the case is historic and unique not only because, it is the first
Constitutional case before the Judiciary, and it is also anomalous for the
reason that it is under consideration simultaneously by the Legislature and the
Judiciary.
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5.2.The pertinent question that now arises is whether the Judiciary may consider it
constitutional to adjudicate on a matter that is under legislative consideration. If
the Court were to decide on a law or part of law(s) on which legislative action is
in process, would it not amount to judicial involvement in the legislative process?
The 5" Session of the National Assembly resolved to continue deliberation on the
relevant laws for the purpose of amending and reconciling possible
inconsistencies. The precedent set by this case must be beyond reproach.
Would judicial intervention not pre-empt legislative process? Conversely, taking
this further, will this not raise the question of the Legislature being in violation of
deliberating on a matter that is sub judice and thereby interfering in the judicial
proceedings? The Court may, therefore, wish to deliberate on who has precedence
over this issue, which is simultaneously under judicial and legislative
consideration. This, the respondent believes is _a major constitutional
guestion, leading the respondent to wonder as to whether it may be wise to
consider the merit of the petitioner’s case, before determining the
implication of court action on the principle of the independence and
separation of the three branches of the Government.

Based on this reasoning, the respondent prays before this Hon’ble Court to
determine as to whether the petitioner is not blurring the line between the
Judiciary and the Legislature and thereby drawing the Judiciary’s
involvement in the legislative process.

It is the considered view of the respondent that the petitioner is indirectly
persuading the Judiciary to step into the domain of the Legislature,
which would be in violation of Article 1 (13) of the Constitution.

It is in this respect, that the respondent pleads before this Hon’ble Court to
consider the Constitutionality of the petition and, the petitioner’s attempt to
undermine legislative process, before determining the merit of the case.
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PART IV
Issue 3: Whether the Government has infringed provisions of the
Constitution in revising the tax rates.

Argument of the Respondent: The Government has revised the tax rates as per
the existing laws.

6. Arguendo (assuming but not conceding) that the petitioner has legal standing
to challenge before this Hon’ble Court and that the issue being of the nature
submitted in Part Il of this response, the respondent submits that the act of
tax revision carries out by the Government is in accordance with existing
laws and none of the provision of the Constitution is infringed both in letter
and spirit for the reasons enumerated below:

I. Contrary to the argument of the petitioner, the issue of breaching
Constitutional provisions does not arise because none of the provision of the
Constitution requires that imposition of tax should be approved by
Parliament. The petitioner cited Article 14 (1) of the Constitution to support
his argument. Article 14 (1) of the Constitution states that “Taxes, fees and
other forms of levies shall not be imposed or altered except by law”.

The respondent maintains that “except by law” means taxes may be imposed
or altered as per the provisions of the laws enacted thereof. This Article
delegates taxation matters to be carried out as per the laws and it does not
direct how tax must be imposed. In this case, taxation must be carried out as
per the provisions of the Sales Tax, Customs and Excise Act of the Kingdom
of Bhutan 2000 (hereinafter referred to as the “Sales Tax, Customs and
Excise Act”) and the Income Tax Act of the Kingdom of Bhutan 2001
(hereinafter referred to as the “Income Tax Act”) since these two Acts are
specific and principal laws in taxation. Therefore, the respondent maintains
that it has not violated provisions of the Constitution and other laws.

ii. The Sales Tax, Customs and Excise Act and Income Tax Act are the laws
within the meaning of “except by law” [Article 14 (1) of the Constitution];
both of which are not inconsistent with Article 14 (1) of the Constitution and
provide for indirect taxation and direct taxation respectively. The Sale Tax,
Customs and Excise Act empowers the Government to fix or alter rates of
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tax, tariff, and duty thereof. Therefore, the fixation or alteration of tax by the
Government as submitted for information to the National Assembly was
based on the authority granted by the Sale Tax, Customs and Excise Act.

iii. The imposition of tax under the subject matter of Income Tax Act requires
Parliamentary approval. Accordingly, during the 5" Session of Parliament,
the Government had proposed the amendment of certain provisions of the
Income Tax Act, since it did not have the power to fix or alter rates for direct
tax. This bears testimony to the fact that the Government acted in compliance
with the provisions of the laws — that is seeking Parliamentary guidance, if
the subject matter of taxation falls within the purview of Income Tax Act
(direct tax), while fixing and revising the tax rates by the Government, if the
subject matter of tax falls within the Sales Tax, Customs and Excise Act
(indirect tax).

iv. It is clearly established in the tax laws that in matters pertaining to indirect
taxation (fixation and revision of rates thereof), the Government has the
power to decide as empowered by section 4.2, Chapter 3, Part | of the Sales
Tax, Customs and Excise Act; Section 6.1, Chapter 4, Part Il of the Sales Tax,
Customs and Excise Act; Section 4.1, Chapter 3, Part Ill of the Sales Tax,
Customs and Excise Act.

Section 4.2, Chapter 3, Part | of the Sales Tax, Customs and Excise Act
provides that:

The fixation of the rates of Sales Tax and any revision thereof, and the range
of commaodities and services under the Sales Tax Schedule shall be approved
by the Royal Government of Bhutan.’

It is authorizes the Government to fix rates of sales tax and it does not state that
Parliament shall approve rates and its revisions thereof.

Section 6.1, Chapter 4, part 1l of the Sales Tax, Customs and Excise Act provides
that:
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‘Customs Tariff and revisions thereof, shall be approved by the Royal Government
of Bhutan.’

It authorizes the Government to carry out fixation of customs tariff and revision
thereof and it does not state that Parliament shall approve customs tariff and its
revisions thereof.

Section 4.1, Chapter 3, Part 11l of the Sales Tax, Customs and Excise Act provides
that:

‘Rates of Excise duty on excisable goods shall be fixed and revised by the Royal
Government.’

It authorizes the Government of fix and alter rate for excise duty and it does not state
that Parliament shall fix and revise excise duty thereof.

Therefore, the above provisions of the Sales Tax, Customs and Excise Act
conclusively empower the Government to approve and revise sales tax, customs tariff
and excise duty without tabling them before Parliament for approval thereof.

6.1.  The petitioner argues that provisions of the Sales Tax, Customs and Excise Act were
repealed by section 2 of the Public Finance Act. Section 2 of the Public Finance Act
provides that:

‘Supersede all laws, regulations, rules and notifications that are inconsistent with
the provisions of this Act, except the Constitution of the Kingdom of Bhutan, or_as
otherwise specified herein.’

Further, the petitioner argues that provisions of the Sales Tax, Customs and Excise
Act were repealed by Article 1 (10) of the Constitution.

The respondent submits that the argument of the petitioner is unfounded as:

0] Section 2 of the Public Finance Act does not repeal
provisions of the Sales Tax, Customs and Excise Act and it was neither the
intention nor would it be desirable for the Public Finance Act to repeal the
provisions of the Sales Tax Customs and Excise Act. To do so would have
been a major mistake as the Sales Tax, customs and Excise Act cover a
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diverse set of legislative requirements which are not and cannot be covered
by the Public Finance Act. If one were to argue that the Public Finance Act
supersedes the Sales Tax, Customs and Excise Act, then the Government
would be left with no specific provisions to administer taxes on sales,
customs and excise matters.

(i) Section 2 of the Public Finance Act itself provides for saving of other laws
when it provides that “... except ...or as otherwise specified herein”.
‘Except ... or as otherwise specified herein” clearly pertains to section 21
of the Public Finance Act, which states that:

‘The provisions of this Act shall not affect the obligations, rights, privileges,
powers and liabilities acquired or accrued by the Ministry of Finance prior
to this Act.’

It saves the “powers” acquired by the Government before the enactment of
the Public Finance Act. “Power” includes the power to fix or alter rates of
indirect tax as per the Sales Tax, Customs and Excise Act.

(iii) If at all, the Public Finance Act provisions repeal provisions of the Sales Tax,
Customs and Excise Act, it will do so only to the extent they are
“inconsistent”. The respondent neither finds any inconsistency between the
provisions of these two laws, nor do the provisions of Sales Tax Customs and
Excise Act conflict with Article 1 (10) of the Constitution so as to render
them null and void.

(iv) Notwithstanding the argument submitted in paragraph (iii) above, the general
principle of interpretation of statutes is that provisions of specific law will
prevail over the general laws. In this case, the Sales Tax, Customs and Excise
Act being the specific laws on taxation in these specific areas, they will over-
ride the provisions of the Finance Act, should there be conflict between its
provisions and those of the former Acts and not otherwise.

6.2. The petitioner argues that section 9 of the Public Finance Act providing
“Raising of revenues through taxes shall be authorized by the Parliament”
prevents the Government from approving tax rates/revisions. The respondent
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submits that the argument of the petitioner does not hold good for the reasons
stated below:

I. The petitioner has interpreted this provision to mean that Parliament
will fix/alter rate of indirect tax or duty. The respondent would like to
submit that the Legislature has authorized the Government to alter or
revise tax (indirect tax). It was to grant such authority to the
Government that the Sales Tax, Customs and Excise Act were
enacted whereby the Government is empowered to alter and revise tax
or duty as detailed in paragraph 6 above.

ii. In case of new levies and changes in direct tax, the Government
requires Parliamentary approval. It was for this reason that the
Ministry of Finance, during the 5" Session of Parliament, had
proposed the amendment of certain sections of the Income Tax Act
since the Government did not have power to revise the rates for direct
tax. If section 9 of the Public Finance Act is to be applied to tax
revision/approval, it will only apply in cases of Income Tax Act
(direct tax) where the Government has no authority. Therefore,
section 9 of Public Finance Act can be invoked and understood in this
context.

The petitioner argues that section 14 (b) of the Public Finance Act provides
that the Minister of Finance shall be responsible, inter alia, for “proposing
taxation measures to the Parliament, and raising other revenues and
resources for the Government”. The petitioner interprets it to mean that
Parliament is the sole authority to approve taxation measures. The respondent
would like to rebut this arguments as reasoned below:

i. This provision must be understood and interpreted in light of direct
and indirect taxation measures. Fixation or alteration of rate for
indirect taxes, like, -sales tax, customs tariff and excise duty are
powers vested in the Government, whereas power for fixation or
alteration of rate for direct tax remains with Parliament. This is
clearly provided under section 45, Chapter 9, Part | of the Income Tax
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Act; section 12, Chapter 5, Part Il of the Income Tax Act; and section
14, Chapter 3, Part 111 of the Income Tax Act.

Section 45.1, Chapter 9, Part | of the Income Tax Act provides that
“The rate of income tax for companies under full tax liability shall
be 30 per cent on the net profit.”

Section 12.1, Chapter 5, Part 11 of the Income Tax Act provides that
“The rate of Business Income Tax under full liability shall be 30 per
cent on the net profit.”

Section 14, Chapter 3, Part Il of the Income Tax Act clearly provide
for the tax slabs for imposition of personal income tax.

Therefore, if the Government wishes to alter tax rates for the subject
matters mentioned in the above sections, the Government must seek
approval of Parliament. The rates of taxes are expressly provided in
the Income Tax Act and the Government cannot alter or revise them
except through amendment procedures in Parliament. The respondent
would like to submit that requirement under section 14 (b) of the
Public Finance Act must be understood in the context of rate for
Corporate Income Tax, Business Income Tax and Personal
Income Tax which requires approval of Parliament.

ii. The respondent maintains that section 14 (b) of the Public Finance
Act does not deal with the authority of the Finance Minister to raise
or fix tax rates. This section merely provides for the responsibility of
the Finance Minister among which is to propose taxation measures to
Parliament. This has to be understood that Finance Minister has to
propose tax measures to Parliament if and when required. Under this
requirement, it is only in the case of direct taxes where the Parliament
empowers the Finance Minster through the Sales Tax, Customs and
Excise Act.

iii. Application of Section 14 (b) of the Public Finance Act is further

qualified by section 21 of the Public Finance Act. Section 21 of the
Public Finance Act provides that “The Provisions of this Act shall
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not affect the obligations, rights, privileges, powers and liabilities
acquired or accrued by the Ministry of Finance prior to this Act.”
This means the “power” to impose, alter or revise sales tax, customs
tariff and duty is the “power” already acquired by the Ministry of
Finance or the Government before the enactment of the Public
Finance Act and such power shall be continued to be exercised by the
Government. Section 21 of the Public Finance Act is purposefully put
in place to save the provisions of the Sales Tax, Customs and Excise
Act which authorizes the Government to fix and alter sales tax,
customs tariff and duty. To substantiate further, the saving clause
under section 2 of the Public Finance Act providing “... or otherwise
specified herein” means power to fix or alter rate for indirect tax is
saved by section 21 of the Public Finance Act.

iv. The respondent would like to submit that it is necessary to delve into
the legislative intent of the provision. In this, the respondent begs to
submit that the rationale for authorizing the Government to vary tax
rates by the Sales Tax, Customs and Excise Act is to: respond quickly
to emerging economic challenges as Parliament will not be in Session
continuously to deal with issues of such nature, with respect to the
annual budget, if immediate action is required; give the Government
flexibility to raise revenues; use tax as an instrument of economic
policy to encourage or discourage consumption pattern; and, balance
trade and generally promote equitable and sustained growth.

6.4. The petitioner also argues that as per Article 13 (2) of the Constitution,
taxation measures should be as per the established legislative procedures. The
respondent would like to submit that such legislative procedure must be
followed by the Government only if taxation measures pertain to fixation and
alteration of taxes which are within the purview of the Income Tax Act. In
other words, if the Government wishes to alter the rate of Income tax for
companies under section 45, chapter 9, Part | of the Income Tax Act; the rate
of Business Income Tax under section 12, Chapter 5, Part Il of the Income
Tax Act; and the rate of personal income tax under section 14, Chapter 3,
Part 111 of the Income Tax Act, the procedure mentioned under Article 13 (2)
of the Constitution will have to be followed, but not so, in the case of the
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subject matter, which falls within the purview of the Sales Tax, Customs and
Excise Act.

7. In sum and substance, the respondent agrees that it cannot impose or alter tax except
by law [Article 14 (1) of the Constitution]. But it is the considered view of the
respondent that the petitioner fails to appreciate that laws have been enacted by
Parliament to empower the Government to alter tax in certain areas in keeping with
this provision of the Constitution. Likewise, the petitioner failed to understand that
it is the category of direct taxes which requires Parliamentary approval. The Sales
Tax, customs and Excise Act empowers the Government to fix and alter sales tax,
customs tariff and duty (indirect taxation) while Income Tax Act necessarily
requires approval of Parliament (direct taxation). Having established that the subject
matter of present dispute pertains only to the matter of indirect taxation, which does
not require approval of Parliament, it is submitted that there is no infringement of
any laws by the Government when it submitted to the National Assembly its
decision to fix and alter sales tax, customs tariff and duty.

Prayers
In light of the above submissions, the respondent prays before this Hon’ble Court to:
(i)  Dismiss the petition for want of legal standing; or

(i) Rule that the judiciary will not interfere in a matter that is already a concern of
the National Assembly and as such, is under legislative consideration to be
deliberated upon in the 6™ Session of Parliament; or

(ili)  Rule on the issues under Part Il and Part 11l of this submission, before this
Hon’ble Court delves into the merit of the case under Part IVV. Notwithstanding
the fact that the respondent has submitted its arguments on the merits of the
case; or

(iv) Rule that the Government has not breached any provision of laws in revising
the indirect taxes, assuming (but not yielding) that the petitioner has legal
standing to challenge the act of the Government and that the consideration of
the case by the Court is deemed not to be an act of judicial interference in the
legislative process.
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Statement submitted by Opposition Leader Lyonpo Tshering Tobgay, Dated
15/10/2010.

The Opposition Party (the “Petitioner”) is pleased to submit its rejoinder to the
responses that the Office of the Attorney General (the “Respondent”) has made to the
petition that the taxation measures approved by the Government is unlawful and
unconstitutional.

The Petitioner submits its arguments on the three issues identified by the Respondent
as follows:

Issue 1: Whether the Petitioner has locus standi or legal standing to file
petition before this Hon’ble Court, challenging the
Constitutionality of tax revision by the Government.

Argument of the Respondent:  Petitioner lacks locus standi or legal standing to file
the petition

Rejoinder by the Petitioner: This Hon’ble Court has already established that the
Petitioner has legal standing to file the petition.

This Hon’ble Court has kindly registered and accepted the Opposition Party’s
petition. This clearly demonstrates that the Petitioner has legal standing to file the
petition.

The Petitioner prefers not to reply to the Respondent’s various and detailed

arguments as the Opposition Party’s legal standing has already been established, and
presenting counterarguments will only distract attention away from the main case.
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Issue 2: Whether this Hon’ble Court would wish to entertain or admit
such petition and rule on the merit of the case when the subject
matter is already under consideration by Parliament.

Arguments of the Respondent: The issue raised by the Petitioner is under
legislative process. And as such, the Court’s
consideration of the case will tantamount to
judicial interference in the legislative process.

Rejoinder by the Petitioner: The issue raised by the Petitioner is not under
legislative process.

On 9 July 2010, the National Assembly passed a motion to amend the Section 4,2,
Chapter 3, Part 1; Section 6.1, chapter 4, Part I1; and Section 4.1, Chapter 3, Par Il of
the Sales Tax, Customs and Excise Act in accordance with the provisions of the
Constitution. The motion was introduces by the Chairman of the National Assembly
Legislative Committee.

On 23 August 2010, the Opposition Party submitted a petition to this Hon’ble Court
that the implementation of the Government’s taxation measures, without obtaining
the approval of the Parliament in accordance with Article 1(10), Article 13 (2) and
Article 14 (1) of the Constitution, and Section 2, Section 9 and Section 14(b) of the
Public Finance Act, was unlawful and unconstitutional.

The motion by the Chairperson of Legislative Committee seeks to amend the above
mentioned provisions of the Sales Tax, Customs and Excise Act, whereas the
petition of the Opposition Party seeks to question before this Hon’ble Court the
action the Government, viz., the implementation of tax measures without the approval
of the parliament.

Therefore, the said motion and the said petition seek to address completely different
issues, and the Respondent cannot argue that the case “is under consideration
simultaneously by the Legislature and the Judiciary”

In any event, the Respondent’s argument that the consideration of this case by the

Hon’ble Court “will tantamount to judicial interference in the legislature process” is
erroneous in view of Section 93 of The National Assembly Act that states, “Members

52



HIGH COURT, THIMPHU

S‘Nﬁ@&«@'«:ﬁa‘q

ROYAL COURT OF JUSTICE

shall refrain from referring to any matter in relation to which legal proceedings are
active.”

Issue 3: Whether the government has infringed provisions of the
Constitution in revising the tax rates.

Argument of the Respondent: The Government has revised the tax rates as per the
existing laws.

Rejoinder by the Petitioner: The Government has violated provisions of the
Constitution and the Public Finance Act by
introducing tax measures without the approval of
the Parliament.

i “Excepts by law” means that legislation must be passed every time taxes are
imposed or altered.

The Respondent argues that the Government has revised the tax rates as per the
existing laws viz., Sales Tax, Customs and Excise Act which provides that the
fixation and revision of sales tax, customs tariff and excise duty shall be approved by
the government, and therefore has not infringed Article 14 (1) of the Constitution
which states “Taxes, fees and other forms of levies shall not be imposed or altered
except by law.”

The Petitioner maintains that the clause “except by law” in Article 14(1) of the
Constitution (“Taxes, fees and other forms of levies shall not be imposed or altered
except by law™) must interpreted to mean that specific legislation must be passed
every time taxes are impose or altered.

The Petitioner’s interpretation that “except by law” means that specific legislation
must be passed every time taxes are imposed or altered is also consistent with Section
9 of the Public Finance Act which states that: “Raising of revenues through taxes
shall be authorized by the Parliament *“, and with Section 14 (b) of the Public
Finance Act with states that: “The Minister of Finance shall be responsible, inter
alia, for proposing taxation measures to the Parliament...”
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If, as the Respondent argues, “except by law” must be understood to mean that “taxes
may be imposed or altered as per the provisions of the laws enacted thereof” then,
having enacted such laws, Parliament would have no authority to question the
imposition or increase of taxes. On the other hand the Government would be able to
impose or increase taxes unilaterally, and checks and balances between the
Legislature and the Executive on taxation as intended in the Constitution would be
completely undermined.

Taxes —especially increasing taxes —have important impact on the lives of the people
and therefore, is given specific mention in the Constitution. As such, people expect
their representatives in Parliament to engage in thorough discussions each and every
time the Government proposes to impose or increase taxes. That is the intent of
Article 14 (1) of Constitution, the implementation of which is clearly specified in
Avrticle 13 (2) of the Constitution which states that “Money Bills and financial bills
shall originate only in the National Assembly whereas any other legislative Bill may
originate in wither House.”

2. “Taxes” referred to in the Public Finance Act and the Constitution mean all
taxes, including direct, indirect and other tax measures.

“Taxes” mentioned in Section 9 of the Public Finance Act must refer to all forms of
taxes, including what the Respondent calls “indirect taxes”, as the Act regulates all
aspects of the financial management of the Government. This is evidenced by the
Preamble of the Act which reads ““An Act to regulate the financial management of
the Royal Government of Bhutan in order to promote the effective and efficient uses
of public resources, strengthen accountability and provide statutory and control for
sound and sustainable fiscal policy”, an by provisions in the Act which cover all
aspects of financial management including public finance, revenue, accounts,
budgets, appropriation, loans and grants.

Similarly, the “taxation measures” that the Minister of Finance is responsible for
proposing to the Parliament as required by Section 14(b) of the Public Finance Act
must also refer to all forms of taxes, not just “indirect taxes” as argued by the
Respondent.

3. Provision of Sales Tax, Customs and Excise Act are inconsistent with the
Public Finance Act and the Constitution
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The Petitioner maintains that Section 4.2, chapter 3, Part | of the Sales Tax, Customs
and Excise Act which provides that “The fixation of the rates of Sales Tax and
revision thereof...shall be approved by the Royal Government of Bhutan™ is
inconsistent with Section 9 of the Public Finance Act which states that ““Raising of
revenues through taxes shall be authorized by the Parliament” and with Section 14
(b) of the Public Finance Act which states that “The Minister of Finance shall be
responsible, inter alia, for proposing taxation measures to the Parliament....”. As
such, according to Section 2 of the Public Finance Act, Section 9 and 14 (b) of the
Public Finance Act supersede Section 4.2, Chapter 3, Part | of the Sales Tax,
Customs and Excise Act. The supersession of Section 4.2, chapter 3, Part | of the
Sales Tax, Customs and Excise Act by the provisions of the Public Finance Act is
also consistent with the general principle of interpretation of statues according to
which, when provisions of two laws conflict, the provisions of the later law will
prevail of the provisions of the previous law.

Furthermore, Section 4.2, Chapter 3, Part | of the Sales Tax, Customs and Excise Act
is inconsistent with Article 14 (1) of the Constitution according to which: ““Taxes,
fees and other forms of levies shall not be imposed or altered except by law”. As
such, according to Article 1(10) of the Constitution, Section 4.2, chapter 3, Part | of
the Sales Tax, customs and Excise Act is rendered null and void.

Similarly, Section 6.1, Chapter 4, Part Il and Section 4.1, chapter 3, Part Il of the
Sales Tax, Customs and Excise Act are superseded by the Public Finance Act, and
rendered null and void by the Constitution.

The Respondent’s arguments that *“If...the Public Finance Act supersedes the Sales
Tax, Customs and Excise Act, then the government would be left with no specific
provision to administer taxes on sales, customs and excise matters” has not
understood that the Petitioner has argues that only three provisions of the Sales Tax,
Customs and Excise Act viz., Section 4.2, Chapter 3, Part I; Section 6.1, Chapter 4,
Part Il and Section 4.1, Chapter 3, Part Il have been superseded by the Public
Finance Act. The other provisions —all 93 Sections of the Sale Tax, customs and
Excise Act —must continue to be enforced by the Government, as long as these
provisions do not violate the provisions of the Public Finance Act and the
Constitution.
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3. Powers of the Government to fix and revise sales tax, customs duty and
excise have not been “saved”

Section 4.2, Chapter 3, Part I; Section 6.1, chapter 4, Part Il; and Section 4.1, Chapter
3, Part Il of the Sales Tax, Customs and Excise Act are not “saved”, as argued by the
Respondent, by Section 21 of the Public Finance Act which states that; “The
provisions of this Act shall not affect the obligation, rights, privileges, powers and
liabilities acquired or accrued by the Ministry of Finance Prior to this Act”™.

While Section 4.2, Chapter 3, Part I; Section 6.1, Chapter 4, Part 11; and Section 4.1,
Chapter 3, Part Il of the Sales Tax, Customs and Excise Act empower the
Government to fix and revise taxes, Section 21 of the Public Finance Act saves the
powers of the Ministry of Finance, not the powers of Government. Therefore,
Section 4.2, Chapter 3, Part I; Section 6.1, Chapter 4, Part II; and Section 4.1,
Chapter 3, Part 11l of the Sales Tax, Customs and Excise Act are superseded by the
Section 9 of the Public Finance Act.

Furthermore, all powers of the Government that are inconsistent with the provisions
of the Constitution cannot be saved by any law, as Article 1 (10) of the Constitution
states that “...the provision of any law, whether made before or after the coming into
force of this Constitution, which are inconsistent with this Constitution, shall be null
and void.”

5. Leqgislative procedure for introducing taxation measures in Parliament

The Petitioner maintains that the legislative procedure for introducing all taxation
measures is provided in Article 13(2) of the Constitution according to which “Money
Bills and financial bills shall originate only in the National Assembly whereas any
other legislative Bill may originate in either House™.

“Money Bills and financial bills” include all tax measures and all forms of taxes,
and are not limited to “fixation and alteration of taxes which are within the purview
of the Income Tax Act” as argued by the Respondent. As such, any measure to fix
and alter any taxes must be deliberated in the Parliament. This requirement is further
elaborated in Section 14 (b) of the Public Finance Act which states that “The Minster
of Finance shall be responsible, inter alia, for proposing taxation measures to the
Parliament...”
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6. Conclusion

The Respondent’s main argument that the Sales Tax, Customs and Excise Act
provides provisions for “indirect taxes” while the Public Finance Act should apply
only to “direct taxes” is wrong. Section 9 of the Public Finance Act, which was
enacted a good seven years after the Sales Tax, Customs and Excise Act, states that
“Raising of revenues through taxes shall be authorized by the Parliament” and does
not distinguish between different types of taxes. “Raising of revenues through
taxes” means all forms of taxes, including “indirect taxes” as indirect taxes are also
intended to raise revenue.

The provisions of the Sales Tax, customs and Excise Act that empowers the
Government to fix and revise taxes are inconsistent with the Constitution, and as such
are deemed “null and void” by the Constitution. This is also the view of the
Chairperson of the National Assembly Legislative Committee who submitted a
motion to ““make necessary amendments to the Sales Tax, Customs and Excise Act of
the Kingdom of Bhutan, 2000 in order to ensure that ““any change in sales tax and
customs duty needs to be done in concurrence with the Parliament.”

7. Prayers

In view of the above, the Petitioner prayers before this Hon’ble Court to:

i. Rule that the implementation of the tax measures by the Government without
the approval of the Parliament violates Section 9 and 14(b) of the Public
Finance Act and Article 14 (1) of the Constitution;

ii. Rule that the taxes collected by the government without the authorization of
the Parliament be returned (with interest) to the taxpayers.
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ubmission of response to the rebuttal submitted by Hon’ble Tshering Tobgay,
Opposition Leader in Parliament on 15" October 2010.

The office of the Attorney General, representing the respondent, the Royal Government of
Bhutan (hereinafter referred to as the “Government”) would like to submit its response to the
rebuttal submitted by the petitioner before this Hon’ble Court, on 15 October 2010, as
hereunder:

1. This Hon,ble Court may be please to note that the subject matter under consideration
before this Constitutional Bench is pertinent for determining the limitation of each
organ of the state and the extent of their functions. Contrary to the argument that the
issue raise by the petitioner before this Hon,ble Court is not under legislative process
in parliament, the respondent would like to submit that the issue are the same for the
reasons stated below:

i) This Hon,ble Court may kindly note the argument of the petitioner
[paragraph 2 of his submission, page 7, dated 15 October 2010], Where
in it was argued that “the provisions of the Sales Tax, Customs and
Excise Act that empowers the Government to fix and revise taxes are
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inconsistent with the Constitution, and as such are deemed “null and void’
by the Constitution ...in concurrence with the Parliament”. It is obvious
from the argument of the petitioner that the subject matter under
discussion in Parliament is the same as the subject matter under
consideration by this Hon,ble Court. The Chairperson of the Legislative
Committee of the National Assembly had proposed the amendment on the
perceived anomalies in the laws based on the concern raised by the
Opposition Leader to Ascertain the constitutionality of the Sales Tax,
Customs and Excise Acts;

i) It is not be prudent to argue that the issue raised before this Hon’ble Court
is different from the issue raised in Parliament. In this case, the same
issue was debated in the National Assembly, and it is only after the
petitioner was not able to impose its view on the majority decision of the
National Assembly, that the matter was sought to be argued before this
Hon’ble Court. At the same time, in light of the petitioner’s contention
before the National Assembly, it was resolved to consider the perceived
anomalies in laws further, in Parliament during the forthcoming Session.

2. The petitioner has based his argument on section 93 of the National Assembly Act to
rebut the contention of the respondent that the case under consideration may
tantamount to judicial interference. This Hon’ble Court may be pleased to note that
section 93 of the National Assembly Act will apply only if the case is admitted by the
courts, before consideration by the Legislature. But in this case, the legislature was
already seized of the matter before this Hon’ble Court was approached to adjudicate
on the matter.

3. The petitioner submits that the Government has violated provisions of the
Constitution and the Public Finance Act by introducing tax measures without the
approval of Parliament. The respondent, however, submits that the Government has
revised the tax rates as per the existing laws and would like to rebut the argument of
the petitioner as under:

)] The petitioner argues that the phrase ‘except by law’ in article 14(1) of
the Constitution must be interpreted to mean that specific legislation
must be passed every time are imposed or altered. The respondent
maintains that the phrase ‘except by law’ means taxes shall be imposed
or altered as per the provisions of the laws. The Constitution delegates
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taxation matters to be carried as per the provisions of the Sales Tax,
Customs and Excise Act of the Kingdom of Bhutan 2000 and the
Income Tax Act of Kingdom of Bhutan 2001 as those two Acts are
specific and principle law on taxation. The Sale Tax, Customs and
Excise Act and the Income Tax Act are law within the meaning of the
phrase ‘Except by law’ provided for in Article 14(1) of the constitution.
Section 9 of the Public Finance Act further strengthens the argument of
the respondent when it provides that raising of revenues through taxes
shall be *authorized by the Parliament’. The fact that the two principle
laws on taxation were enacted by Parliament stands testimony to the
fact that the authority has in fact been granted by Parliament.

i) The petitioner argues that ‘taxes’ referred to in the Public Act 2007 and
the Constitution mean all taxes, including direct, indirect and any other
tax measures. The respondent agrees that the taxes referred to in the
Public Finance Act 2007 and the Constitution mean all taxes. It must
however, be borne in mind that the Constitution and the Public Finance
Act are generic laws and do not specify how the taxes are to be
imposed which is left to the Specific laws such as the Sales Tax,
Customs and Excise Act and the Income Tax which are two specific
and principle laws on taxation. The Constitution delegates this power
when it provides for such delegation by use of the phrase ‘except by
law’ and the Public Finance Act delegates the power by the phrase
‘authorized by the Parliament’. This Hon’ble Court may kindly note
that the respondent has differentiated between direct and indirect taxes
with specific reference to the Sale tax, Customs and Excise Act and the
Income Tax Act and not with reference with the Public Finance Act.
The difference between the two forms of taxes is clearly established in
the specific tax laws. In matters pertaining to indirect taxation, the
Government has the power to regulate taxes as empowered by section
4.2, Chapter 3, part 1; section 6.1, Chapter 4; section 4.1, Chapter 3,
Part Il of the Sale tax, Customs and Excise Act. Similarly in the
matters relating to direct taxation, the power is vested in parliament as
provided under section 14, Chapter 9. Part I; section 12.1, Chapter 5,
part Il; and section 14, Chapter 3, part Ill of the income Tax Act ;[
Refer respondent’s submission dated 6" September 2010,
paragraph 1V, page 13 and paragraph 6.3(i) page 17]
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Having authorized by laws [as required by Article 14(1) of the Constitution]
to impose or revise taxes [direct and indirect], the petitioner is challenging
to very reason of enacting such law by Parliament. Such laws were enacted
for reason by parliament bases on the political decision, therefore, based on
the political question doctrine, it is appropriate to submit that it may not be
appropriate for Courts to question the legal reasoning of enacting such laws
by Parliament, unless there is grave breaches of fundamental right of
individual citizen, guaranteed by the Constitution.

iii) The petitioner argues that the provision of Sale Tax, Customs and
Excise Act are inconsistent with the Public Finance Act and the
Constitution. The respondent maintains that the provisions of the Sales
Tax, Customs and Excise Act are not inconsistent with the Public
Finance Act and the constitution [Refer respondent’s submission
dated 6™ September 2010, paragraph 6.1 page 14].

It is the considered view of the respondent that the petitioner’s
reasoning that when provisions of two conflict, the provisions of the
later law will prevail over the provisions of the previous law is not
tenable on the present scenario. A later law will prevail over the
previous law if the later law concerns the same subject matter as that
if the earlier one, it is submitted that this legal principle or argument
will hold good if two legislations deal with the same subject matter. In
this case, the subject matter, the purpose and the intent of the Public
Finance Act and Sales Tax, Customs and Excise Act is on tax and how
tax (indirect tax) shall be imposed and raised by the Government.
Whereas, the subject matter of the Public Finance Act is to provide for
the management and allocation of money raised as per the Sales Tax,
Customs and Excise Act and the Income Tax Act. Further the case at
hand is different in that, the earlier law is specific and the later law is
generic. The general principle of interpretation of statues is that, the
provisions of specific law will prevail over the general laws;

iv) The petitioner argues that the powers of the Government to fix and

revise sales tax, customs duty and excise granted under the Sales Tax,
Customs and Excise Act is not saved by Section 21 of the Public
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Finance Act as argued by the respondent. The reasoning put forth by
the petitioner is that the Public Finance Act ‘saves the powers of the
Ministry of Finance, not the powers of the Government’. The
respondent submits that the Ministry of Finance is part of the
Government and any action taken by the Ministry of Finance would
be treated as an act of the Government.

The petitioner argues that the legislative procedure for introducing
taxation measured in Parliament is provided in Article 13 (2) of the
Constitution and taxation measures should be as per established
legislative procedures. The respondent would like to submit that such
legislative procedure must be followed by the Government only if
taxation measures pertain to fixation and alteration of taxes which are
within the purview of the Income Tax Act. In the case at hand, the
subject matter falls within the purview of the Sales Tax, customs and
Excise Act and as such the procedure mentioned under Article 13 (2)
of the Constitution does not arise; and

The petitioner further argued that the Public Finance Act does not
distinguish between the direct tax and the indirect tax and therefore,
‘raising of revenues through taxes’ means all forms of taxes. By the
same logic and arguments, it is submitted that the Constitution does
not provide for debates in Parliament while imposing or revising
taxes, except that taxes will be imposed or revised as per the laws,
which is what the Government has done.

The petitioner also made reference to the motion moved by the
Chairperson of the Legislative Committee of the National Assembly as
proof of unconstitutionality of the Sales Tax, Customs and Excise Act.
The respondent would like to rebut this argument and submit that:

i) The motion for amendment of tax laws is based on the perceived
anomalies and does not ipso facto prove the unconstitutionality
of laws or illegality of the act of the Government; and

i) The argument that Sales Tax, Customs and Excise Act is
unconstitutional is fundamentally flawed. Neither the Constitution
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repeals the provisions of the Sales Tax, Customs and Excise Act nor
does the Constitution expressly provide that the subject matter or tax
imposition or revision should be discussed in Parliament. In the
absence of such explicit provisions, it is not appropriate to conclude
that the act of tax revision carried out by the Government is
unconstitutional.

Prayers
In addition to the arguments and prayers submitted by the respondent on 6™ September 2010,
the respondent prays before this Hon’ble Court to dismiss the petition:

i) Ruling that the issue before this Hon’ble Court is also under consideration in the
Legislature; and

i) Ruling that the Government has not breached any provision of laws in revising
the indirect taxes.
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